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only at the suit of the original contracting party, it would surely
be the negation ^of principle, and indeed of justice, to enforce
such a rule indiscriminately as being one of procedure, and
thus to^ defeat a plaintiff who had acquired a contractual right
derivatively under some legal system which regarded the trans-
action as valid. To adopt this attitude would be to mistake
substance for procedure. There is little authority on the matter,
but the early case of O'Callaghan v. Thomand1 at least shows
that the English courts have not always adopted this attitude.
The assignee of an Irish judgment brought an action of debt in his
own name in England to recover the amount of the j udgment. He was
entitled so to sue by Irish law.
The argument of counsel for defendant was instructive. Though
admitting the general principle that the law of one country
would recognize and enforce obligations raised by the law of
another country, he contended that the principle applied only
to the substance of the contract, and could neither affect the
form of enforcing an obligation in another country nor be
allowed to contravene the general rule of English law that
choses in action were unassignable. He therefore argued that no
action could be maintained in the present circumstances except
in the name of the person who recovered the judgment. The
court, however, was unanimous that the rule was matter of sub-
stance, not of procedure. The same result was reached in the
earlier case of Innes v. Dunlop?
The second question relates to the party sued. To decide Foreign
whether a foreign rule determining the identity of the party ™j^£g
to be sued, or prescribing the order in which parties must be party to be
sued, is one of substance or of procedure, it is necessary tosued
classify the exact nature and effect of the rule according to the
legal system of which it forms a part.
The question is of especial importance in partnership cases.
The doctrine, for instance of English law, that any one partner
may be sued alone for the totality of the partnership debts is jn
sharp contrast with the rule obtaining in many other jurisdic-
tions, that a creditor cannot sue an individual partner until he
has first sued the partners jointly and the assets of the firm have
been exhausted. A rule of this nature, if pleaded as a bar to an
English action, must be classified in its foreign context. It must
1	(1810), 2 Taunt. 82. See also Tria&ey v. Ftgmer (1834), i Bing. (N.C.)
151, 160; Alivon v. Fumival (i 834), I C.M. & &• 277. 296.
2	(1800), 8 T.R. 595. But for a contrary view see Morris (ist ed.), p. 249.

